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Introduction

Judges at international level during resolving disputes makes law like judges at national level.'
Judicial lawmaking fills-up the incompleteness of any system of rules.” As per Judge Robert
Jennings though the most important requirement of the judicial function is to apply existing,
recognized rules, or principles of law, but it creates law in the sense of developing, adapting,
modifying, filling gaps, interpreting, or even branching out in a new direction....*> Therefore it is
clear that ICJ contributes a lot in developing IL. Thus, under this article I will focus on the areas
where ICJ has impacted most through developing IL and its acceptance in the international
community.

ICJ and Development of IL
ICJ has played a crucial role in the development of IL both in direct and indirect way. The
contribution and impact of ICJ is stated briefly as follows:

Legal Norms and Principles

ICJ has given rise to new norms of IL which have been sometimes questioned by the
scholars whether ICJ has authority to develop and evolve new norms or/and principles of IL.*To
fill up the gaps in international law, ICJ implies power to create norms when there are no
preexisting norms. Instead of rendering or invalidating such norms, states have substantially
followed the same. Sometimes, these gain the status of customary law or are incorporated in the
treaty law. In case of uncertainty as to the exact legal status, they still play a part in the
development of IL and have been accepted by the international community as an authoritative
norm.’For instances, the court in Temple of Preah Vihear developed the principle of
acquiescence’and in the North Sea Continental Shelf cases ICJ have emerged equitable
principle.”These principles are being seen to be used vastly in many cases with full acceptance. It
has developed from the Fisheries Jurisdiction Case® that islands can be used as base points for
straight baselines in demarcating maritime boundaries under a coastal state's jurisdiction. Which
emerged as a general rule of international law since it was adopted in the 1958 Law of the Sea
Convention’.
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On the basis of state practice and opinio juris certain norms are declared as CIL. Most of the time
norms get recognition by declaration of forming CIL through a court. Unless any norm is
recognized as CIL it does not form a part of IL. Though CIL is nominally made by states
undertaking actions with a sense of legal obligation,'” in practice customary law is declared by
courts."' An example is found in the Jan Mayen case'’ that relying solely on an early ICJ
Chamber decision in the Gulf of Maine," (rather than on an examination of state practice) the
Court found that the rule that delimitation should be with a provisional median line constituted
customary international law.'* After getting recognized as CIL, judicial declaration of custom will
be considered binding."

International Environmental Law (IEL)

ICJ decisions have been considered as an important source of IEL.'’It has been argued by Jorge
E. Vinuales, that the ICJ has developed several very important rules in the field of IEL by way of
interpretation.'’The judgment of the Pulp Mills'® case declared the status of, and tried to clarify,
the content of environmental impact assessment and sustainable development as IL norms and
these are conceded significant for the development of IEL."”Environmental impact assessment is
considered an international obligation after the pronouncement of judgment by ICJ on April 20,
2010.%°

Law of the Sea

IL of due diligence and negligence has derived from the case of Corfu Channel”’ which gave rise
to give appropriate publicity of any danger to navigation which was later on incorporated in
article 24 of UNCLOS. Furthermore, the right of innocent passage over territorial sea addressed
in the case was inserted in UNCLOS under articles 18-19.2ICJ created new rules through the
recognition of the delimitation of unique baseline by Norway in Anglo-Norwegian fisheries case®
which was incorporated in article 7 of UNCLOS. Furthermore, article 83 was featured in
UNCLOS from ICJ principle in the case of North Sea Continental Shelf?*,
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Treaty Law

It has been argued by Judge Lauterpacht that law is created not just by agreement, customs or
legislature, but it is also created by judges by way of interpreting the existing law,” such as treaty
provision which was previously unknown to the international community e.g. the ICJ declared
that the conditions laid down under article 4 of UN charter for the admission of States were
exhaustive and that if these conditions were fulfilled by a State which was a candidate then that
country shall qualify to be a member of UN.?® In addition, the ICJ implicitly affirmed its power to
interpret the Charter in several cases. In the Reparation case”, it interpreted the Charter as
recognizing the legal personality of the UN which became a landmark in the progressive
development and in the International Status of South9-West Africa case it interpreted the Charter
as affirming the supervisory power of the GA with regard to the administration of the territory of
South-West Aftrica.”

Impact Assessment of ICJ Contributions

The renowned jurist Oppenheim observed that, “Judicial decision has become a most important
factor in the development of international law, and the authority and persuasive power of judicial
decisions may sometimes give them greater significance than they enjoy formally.”*°ICJ has
contributed or has a great impact in the development of IL through delivering many judicial
decisions and advisory opinions. According to article 59 of ICJ Statute, “The decision of the
Court has no binding force except between the parties and in respect of that particular case.”
However, it is evident that ICJ referred its own cases in dissolving other cases. Precedent of ICJ is
not binding but it has persuasive force. Therefore, referring or citing its own rules/principles or
cases are not in violation of the said article. Thus, the derived norms and principles can form IL.

Moreover, article 38 of the ICJ statute, paved the way of ICJ to create or contribute in developing
IL since it states that judicial decisions are source of IL. For example, The ICJ opined that Charter
intended to confer on the United Nations, the legal personality to possess rights and duties, and
“right to bring a claim on behalf of its personnel” was one such conferred right.”! This decision of
ICJ is globally recognized. Hence, the normative value of pronouncements of the ICJ is not
limited to their particular cases; rather they have some general character.**This new rule had been
welcomed by international community, and today it is regarded as a well-established rule of
international law. The Nicaragua case®, is extensively referred in the area of use of force and the
“effective control” rule developed in this case is considered as an important rule of international
law though the judgment was not accepted by one party of the case.*

Conclusion
Though being not empowered by the UN or by ICJ Statute, it has countless impact in
development of IL. In some circumstances ICJ has been criticized for its judicial activism.
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Nevertheless, the contribution of ICJ towards the development of IL can’t be ignored. IL is
largely based on the concept of pacta sunt servanda which means that IL is created by the state
consent and the decision of ICJ is accepted and welcomed by the international community means
there is no room for doubt that the ICJ indeed has huge impact in development of IL..No system of
law can be regarded comprehensive enough to contain all the rules to deal with all the problems
which may arise in future, therefore, the implied law making power of the ICJ is not just
necessary, but it is inevitable.
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